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Nelson, Robert P.

From: Dykman, Peter

Sent: Tuesday, November 23, 2004 8:04 AM
To: Nelson, Robert P.

Subject: FW: two bill draft requests

From: Rep.Krawczyk

Sent: Monday, November 22, 2004 3:07 PM
To: Dykman, Peter

Subject: two bill draft requests

Since I'm not sure who would draft these, I'm sending both to you.

1). In counties in which there are three or more circuit court judges, the state would have the right to file one substitution
of judge per case.

Both of these are at the request of the Brown County District Attorney's office.

Please call Ken Machtan in my office (266-0485) if you have any questions or if you need additional information.

Thank you.
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1 AN ACT ¢to repeal 971.20 (1) to (6); and to amend 971.20 (7) of the statutes;
bu Tt <
@ relating to: substitution of judgesj’in criminal cases.

Analysis by the Legislative Reference Bureau

Under current law, there are two methods by which a judge who is scheduled
to handle a case is replaced: disqualification and substitution. A judge is required
to disqualify himself or herself in a case if the judge may be considered to have an
interest in the matter, such as if the judge is related to a party, has previously been
involved with the case as counsel, or has a significant financial or personal interest
in the outcome.

Substitution is the method by which parties in the case may have a judge who
is scheduled to handle a case taken off the case without having to give a reason. Each
party in a civil case and the defendant in a criminal case generally have a right to
one substitution, except that additional substitution rights occur in certain cases if
there is a successful appeal or if the Judge who handles a preliminary hearing is
assigned to handle the trial. m achionand Aviod e Shte
Thls b111 retams the prov1sm S relatlng to the dlsquahﬁcatlon of a judge, but

N N




2003 — 2004 Legislature -2- LRB-3016/1
MJL:¢js:rs
BILL

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
NS ' %
&;} @,ﬁ\% SEcTION 1. 971.20 (1) to (6) of the statutes are repeale -
4 X% 2 %“x% SECTION 2. 971.20 (7) of the statutes is ame
3 A 971.20 (7) SUBSTITUTION OF JUDGE FOLL! (,,(,.»,' APPEAL. M The defendant has the
\ . )
5
6 this section.‘I;he right o »S’fﬁ;stitution shall be exercised as provided in this section.
7 If the case invol&aiﬁfnfdre than one defendant, the request for substitution shall be
8 Al
9 5
10 )gx‘iﬁ;r this section. A reque%?: under this section may shall be filed within 20 days

T T R N

11 / after the filing of the remittitur by, the appellate court;-whether-or-not-a-requestfor

13 SEcTION 3. Initial applicability.

14 (1) This act first applies to actions commenced on the effective date of this
{}J}/ v

15 subsection.

16 (END)



X rwww 471.20(2)(4)

Section #. 971.20 (2) of the statutes is amenehed

§&§3 ey QF 25%}5%}

mlief(Irbunx11) Wed-Nov-24-2004 2:23 pm



e
Section #. 971.20 (10) of the statutes is amended to read:

971.20 (10) ForM OF REQUEST. A request for substitution of a judge may be made in the following

form:
STATE OF WISCONSIN

CIRCUIT COURT

.... County

State of Wisconsin

VS.

....(Defendant)g 1.0 or e Astnch atora
“ 'ﬁ [N

¥ Pursuant to971.20971y the defendant (or defendants){request (s) a substitution for the Hon. ... as

judge in the above entitled action.

Dated ...., .... (year)
) , e
§ ( [%/7...(Signature of defendant or defendant’s attorney) &~/ of
; or_distoied gtioraey o copdo WO
‘ History: 1981 c. 137; 1987 a. 27; 1997 a. 250; 2001 a. 61. ’ : pnd k0!

mlief(Irbunx11) Wed-Nov-24-2004 2:23 pm



03-04 Wis. Stays. ..

causing death is in one county and the ge.
R %hte): dgfendant may be tried in either co::ndea
an be determined, the defendant m iods

the body is found. " be fried
ase is commenced outside the state an
1 the state, the defendant may be tri

offense was consummated.
V1S cpmmjtted on boundary waters at 3 la
sounties have common jurisdiction under g 28
any other law, the prosecution may be in éi:fl
ntyl w_hosle process against the offender ig firs
mclusively presumed to be th i ich
nelsive € county in whic
n for a violation of 5. 948.31, the defend '

) > k4 ant
unty where the crime was committed ornzﬁ‘
residence of the child. °
n under s. 301.45 (6) (a) or (ag), the def; ’
: 'y (&t

:defendant’s county of residence at the timgdtil;
led. If the c}efendant does not have a county of
tate at the time that the complaint is filed, or if
unty of residence is unknown at the time th’at the
the defendant may be tried in any of the follow-

d is cop
ed in thy

7 in'which he or she has resided while subject td

y ir-x which he or she was convicted, found not
fnsablg by reason of mental disease or defect or
uggtl ' :1)2 .the sex offense that requires the person
dant is required to register under s. 301.45
; - 30145 (1g)

which the person was found to be i
i a sexually vio-
n iq required to register only under s. 301.45 (1
ity in which the person has been a student in(thfigg
mplozed O carrying on a vocation in this state,
n under s. 30.547 for intentionally falsifying an
ertificate of numb_er, a registration or af}éer%iﬁ-
fe'ndant may be tried in the defendant’s county
time-that the complaint is filed, in the county
3t purchased the boat if purchased from a dealer
e the department of natural resources received

m undelf s. 943.201, the defendant may be tried
e thg victim or intended victim resided at the
: or in any other county designated under this
n undqr 8. 943.203, the defendant may be tried
e the victim or intended victim was located at
1€ orin any other county designated under this

;1993 a. 98, 486; 1995 a. 440; 1997 a. 198; 1999 a. 89; 2003

registration form and the act of soliciting contributions were

venue was proper in either of the 2 i
20685, 245 NW.2d 906 (1976, oS under sub- ()

on venue needs to be given only when venue i tested.
VI App 45, 261 Wis. 2 633, 660 N.W.2d 12, 03-0395.

ation of judge. (1) DerNTION. In this sec-
s all proceedings before a court from the filing
nal disposition at the trial level.

TUTION. Ip any criminal action, the defendant
one substitution of a judge, except under sub.
bstitution shall be exercised as provided in this

N OF JUDGE ASSIGNED TO PRELIMINARY
In this subsection, “judge” includes a circuit
r who is assigned to conduct the preliminary

quest for the substitution of a different judge
ied to preside at the preliminary examination
e clerk, or with the court at the initial appear-

0304 Wis. Stats.

1 filed with the clerk, the request must be filed at least 5 days
re the preliminary examination unless the court otherwise
_mits. Substitution of a judge assigned to a preliminary
¢ mination under this subsection exhausts the right to substitu-
- for the duration of the action, except under sub. (7).
4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A
itten- request for the substitution of a different judge for the
¢ originally assigned to the trial of the action may be filed with
1erk before making any motions to the trial court and before
gnment, '
SUBSTITUTION OF TRIAL JUDGE SUBSEQUENTLY ASSIGNED. If
judge is assigned to the trial of an action and the defendant
t exercised the right to substitute an assigned judge, a writ-
quest for the substitation of the new judge may be filed with
rk within 15 days of the clerk’s giving actual notice or send-
otice of the assignment to the defendant or the defendant’s
y. If the notification occurs within 20 days of the date set
irial, the request shall be filed within 48 hours of the clerk’s
g actual notice or sending notice ‘of the assignment. If the
cation occurs within 48 hours of the trial or if there has been
tification, the defendant may make an oral or written request
ubstitution prior to'the commencement of the proceedings.
6) SUBSTITUTION OF JUDGE IN MULTIPLE. DEFENDANT ACTIONS.
ions involving more than one defendant, the requést for sub-
n shall be made jointly by all defendants. If severance has
granted and the right fo substitute has not been exercised
to the granting of severaice, the defendant or défendants in
1 action ay request a substitution under this section.
. (7) 'SUBSTITUTION OF JUDGE FOLLOWING APPEAL. If an appellate
tt orders a new trial or sentencing proceeding, a request under
sction may be filed within 20 days after the filing of the
remittitur by the appellate court, whether or not a request for sub-
n was made prior to the time the appeal was taken.
PROCEDURES FOR CLERK. Upon receiving a request for sub-
the clerk shall immediately contact the judge whose sub-
titution has been requested for a determination of whether the
request was made timely and in proper form.” If no determination
de within 7 days, the clerk shall refer the matter to the chief
or the determination and reassignment of the action as nec-
_Tf the request is determined'to be proper, the clerk shall
st-the assignment of another judge under s: 751.03. ‘
(9) JupGE's AUTHORITY TO ACT. Upon the filing of a request for
substitution in proper form and within the proper time, the judge
whoseé substitution has been requested has no authority to act fur-
in the action except to conduct the initial appearance, accept
_pleas and set bail. - RS o
10) FORM OF REQUEST. A tequest for substitution of a judge
may be made in the following form:
STATE OF WISCONSIN
CIRCUIT COURT:
< County
State of Wisconsin
"y, k2 e
+(Defendant)
Pursuant to s. 971.20 the defendant (or. defendants) request (s
a substitation for the Hon. .... as judge in the above entitled action.
.. Dated ..., .... (year)

BR—

) {11) RETURN-OF ACTION TO SUBSTITUTED JUDGE, Upon the 11
ing of an agreement signed by the defendant or defendant’s attor-
ney-and by the prosecuting attorney, the substituted judge and the
substituting judge, the criminal action and all pertinent records
shall be transferred back to the substituted judge.

History: 1981c..137; 1987 a. 27; 1997 a. 250; 2001 a. 61.

NOTE: See the 1979-80 Statutes for notes and annotations relating to 971.20
prior to its repeal and recreation by ch. 137, laws of 1981.
 Judicial Council Note, 1981 Section 971.20 has been revised to clarify its objec-
tive of allowing defendants in criminal trials one substitution of the igned judge
upon making a timely request. The statute is not to be used for delay nor for “judge

PROCEEDINGS BEFORE AND.

shopping,” but is to ensure a fair and impartial tri:
not govern removal for cause of the assigned Jue

Sub. (2) clarifies that the defendant has a rig
a criminal action, unless an appellate court orde
vided, but the effect of this provision was uncle
of prior sub. (3).

Sub. (3) allows the defendant’s right of subs
assigned to the preliminary examination and s

Sub. (4) allows the defendant’s right of sub
originally assigned to preside at trial, specifyir

Sub. (5) allows the defendant’s right of sut
assigned to preside at trial in place of the judg
timing of these requests.

Sub. (6) clarifies that all defendants in a sin
request.

Sub. (7) allows a substitution request to be n
trial, irrespective of whether a substitution of ju
1t is the only exception to the rule of one subst
the request is tied to filing of the remittitur, in 3
2d 514 (1980). [LRB NOTE: Senate Amend:
allow the substitution request to be made upon
proceedings.

Sub. (8) provides for the determination of tf
stitution request to be made by the chief judge
7 days.

Sub. (9) is prior sub. (2), amended to allow
requested to accept any plea. The prior statute
of not guilty. This revision promotes judicial ¢
substitution has been requested to accept a gu
defendant before the action is reassigned. Def
contest pleas accepted by the substituting jud
mute or pleading not guilty until afier the acti

Suab. (10) is prior sub. (5).

Sub. (11) is prior sub. (6). [Bill 163-S]

Section 971.20, 1979 stats., was-not uncon
2d 31, 315 N.W.2d 703.(1982).

When an appellate court remands for the ex
tion, it has not remanded for a sentencing proct
to substitution under sub. (7). State v. Foley,
App. 1989).

When an initial appearance is conducted be
ter, strict application of the filing deadline is
does not provide adequate notice of the assig
lines are relaxed to allow the defendant to it
Waukesha County Circuit Court, 159 Wis. 2d

Once a judge is substituted, that judge may
(9). Understandable inadvertent appearance
waiver of the substitution. State v. Austin, |
App. 1992).

When 2 case is assigned to.a‘newly appoint
the judicial cath, the time limit to requesta s
appointee becomes 2 judge: Strong v. Dane!t
416 N.W.2d 451 (Ct. App. 1594).

There is no “trial court” under sub. (4} unt
bail prior to the bindover was not a motion |
request for substitution. Mace v. Green Lake
N.W.2d 720 (1995).

A defendant who is charged jointly with
stitution. of a-judge under sub; 6) when the «
Sub.(6) applies in all multiple defendant act
1o join or refuses to join a substitution reques
County, 2002 WL App 164, 256 Wis. 2d 43¢

There is no requirement under this sectio
right to substitute ajudge or that a judge pro’
cise of the right. State v. Tappa, 2002 W1 Apg

971.22 Change of place of
move for a change of the place of t
tial trial cannot be had in the cou
at arraignment, but it may be mad
(2) The motion shall be in wri
which shall state evidentiary facts

, dice alleged. The district attorne;

(3) If the court determines that

it shall order that the trial be held i
trial can be had. Only one change
section. The judge who orders the
preside at the trial. Preliminary n
ducted in either county at the dis
shall determine where the defen
shall be held and where the reco
under s. 971.225 (1) (a) to (c) exi
5. 971.225 (2).
History: 1981 c. 115.

....{Signature of defendant or defendant’s attome;;lj the action is pending such prejudic
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